January 30, 2001

GloriaBlue

Executive Secretary

Trade Policy Staff Committee

ATTN: Section 1377 Comments

Office of the United States Trade Representative
600 17t Street, N.W.

Washington, DC 20508

Re: Germany, Mexico, South Africa and Japan: WTO
General Agreement on Tradein Services

Japan: May 1998 U.S-Japan Deregulation Joint
Statement

Taiwan: 1998 Agreement on WTO Accession
Commitments in Telecommunications Services (US
Taiwan Accession Protocol)

Dear Ms. Blue:

Pursuant to Section 1377 of the Omnibus Trade and Comptitiveness Act of 1988, 19
U.S.C. 3106 (“ Section 1377"), the Competitive Telecommunications Association (“CompTe”)
hereby responds to the request of the Office of the United States Trade Representative
(“USTR") for comments regarding compliance with certain telecommunications trade
agreements. CompTd isthe premier U.S. industry association representing competitive
telecommunications carriers and their suppliers. CompTé has 20 years of experience working
actively to advance telecommunications competition in the United States and other countries.
With the development of liberaized regulatory regimes and competitive market conditionsin a
growing number of countries, many of CompTd’s members have made significant invetmentsin
telecommunications facilities and services outsde the United States. CompTe gppreciates the
opportunity to present its members experiences in Germany, Mexico, South Africa, Japan and
Tawan.Germany

Since lagt February, when CompTd commented on Germany, the market
Stuation for competitive carriers has worsened. The intermingling of interests between
the German Federd Government and Deutsche Telekom (“DTAG”), which the German
Federd Government controls in numerous overt and subtle ways, remains a serious
problem. CompTe is concerned about the recent development in the German market,
as described below, that presents a serious barrier to entry bearing directly on USTR's
1377 review of Germany’s trade commitments under the WTO General Agreement



on Tradein Services (“GATS"), specificdly Germany’s Schedule of Specific
Commitments, which incorporates its teecommunications obligetions, and the Reference
Paper (“ Reference Paper”) negotiated as part of the WTO Basic
Telecommunications Agreement.

Licensing Fees. The exorbitant licenang feesin Germany that CompTd
addressed in itslast filing remain unresolved and are a serious barrier for new market
entrants. These fees are premised upon an up-front payment of administrative costs
projected over a 30 year period, without possibility of arefund if acarrier ceases
doing businessin Germany or if the adminidtrative costs of the German regul ator
(“RegTP’) decrease over time. No other country in Europe or North America charges
license fees this onerous,

Anti-Competitive Practices. The mos recent developmentsin Germany
reinforce the long-standing impression that DTAG' s Strategy of price squeezes and
delayed delivery of vita servicesto competitors continues to undermine serioudy the
entry of competitors into lucrative market segments. In fact, the German market for
telecommunications continues to fal short of a competitive market. In the German loca
market, competitors market share remains inggnificant. According to a recent market
sudy of the German Competitive Carriers Association (“VATM”), no ggnificant
growth of the competitive market share is to be expected. In fact, competitors were
only ableto generate locd traffic of 4 million minutes/'day (equd to amarket share of
1.1 %, which is nearly unchanged from the 0.6% market share recorded in 1999) by
the middle of this year, whereas DTAG succeeded in generating 364 million minutes of
locdl traffic per day. With control over 98.5% of the end users, DTAG remains the de-
facto monopoalist in the loca market.

DTAG aso engages in cross-subsdization. In Germany, the Federd Minigtry of
Economics and the Chairman of the German Parliament’ s Telecommunications
Subcommittee, Mr. Barthd, have publicly declared that they want to lift the long-
ganding "ex ante" price control in certain sub-markets, which means that the RegTP
will no longer review DTAG's prices before they become effective. This measure will
amog certainly encourage DTAG to engage in below cost pricing for specid customer
groups, which will lead to a customer migration from the competitors back to DTAG.
Thereis no control over DTAG's prices because the Ministry and the RegTP are not
advocating accounting separation of DTAG to the extent that markets (both regiona
and products) under price control are separable from markets without price control.
Thisis particularly true if the German market will be divided into severd regiond
markets, as proposed by the Ministry.

AccesstotheLocal Loop: AsintheUnited States, the key to local
comptition in the German market liesin accessto the loca loop of the incumbent
network operator and to the collocation spaces necessary and sufficient to utilize
interconnection with DTAG'slocd network. Here, the DTAG' s obstructionism has
burdened competitive carriers with serious obstacles to fairly competing with the
incumbent. Some current instances of self-serving discrimination at the hands of the



incumbent include fallure to provide timely provisioning service for collocation and
unbundled loops and totdly inadequate operations support systems (“OSS’), including
access to service coordination functions. Recently, DTAG announced thet it intends to
raise the charges for leasing a copper loop from currently DM 25.40 (US$ 12.10) per
month to gpproximately DM 34 (US$ 16.20) as of April 1, 2001 -- an increase of
more than 33 percent. DTAG intends to rai se these prices despite the already existing
heavy criticism over the current charges of DM 25.40 being much too high. Even where
the German regulator has acted to promulgate deadlines and standards, DTAG
continues to avoid implementing them, such as a June, 2000 RegTP decision on
unbundling that specified binding provisoning intervas for unbundled loop access and
collocetion by DTAG. Since last summer, the actud provisioning times achieved by
DTAG have deteriorated rather than improved, and have at al times greetly exceeded
the deadlines supposedly mandated by the RegTP. DTAG further exacerbates this
Situation through its secrecy, refusing to publish or share on a confidentia basis
information on its network planning and interconnection avallability.

Collocation: DTAG dso hasimposed conditionsin its most recent unbundling
contract that further burden competitive carriersin their attempts to gain collocation
gpace. None of these conditions have any corresponding benefits, such as improved
network planning information, provisioning times for collocation space or more
flexibility, such as permitting the sharing of collocation space. Last year, VATM initiated
asurvey among its members that covered gpproximately 1,500 orders for collocation
gpace under the Loca Loop contract, placed by 15 different carriers. The results of this
survey spesk for themselves:



1) Preparing an offer

(&) In 86.3 % of dl cases, DTAG exceeds the Stipulated interva for Preparing an Offer for
collocation space (the interval is supposed to be 20 days according to the agreement between
the Competitors and DTAG, as approved by the RegTP)

|(b) In 50.69 % of the cases mentioned under (a), DTAG exceedstheinterval for Preparing an |
Offer for collocation space by 250% (50 days or more).

2) Provisioning of collocation space

(@) In 77.02% of dl cases, DTAG does not comply with the provisoning intervas, which is 16
weeks from the receipt of the find order by DTAG.

(b) In 32.77 % of all cases, DTAG exceeded the stipulated interval for providing collocation |
gpace by 12 weeks or more (more than 75% of the stipulated time). This number is expected to
increase because DTAG has not even processed many pending orders.

|(c) In 171 cases, DTAG did not provide the requested collocation space & dl, particularly |
when DTAG's Centrd Office was located in an attractive commercia area. Thisis happening on
anincreasng basis.

|(d) The stuation of placing offers and the provison of collocation space is particularly |
burdensome in the metropolitan bottleneck areas Essen, Diisseldorf, Stuttgart, Munich,
Hamburg, Cologne, Karlsruhe and Freiburg. In addition, competitors have observed that
serious provisoning ddayswith DTAG areincreasng in smaller cities, such as Hagen,
Gelsenkirchen and Krefeld.

CompTd echoes VATM'’s conclusion that: "Even after the RegTP decision
rendered on June 7, 2000, DTAG serioudy obstructs competition on the loca markets
asthe survey clearly demondrates, not only inindividua cases, but sysematicaly by
atificidly created bottlenecks. In particular, new market entrants in the local markets
auffer from DTAG's obstruction policy.”

The combination of excessive provisoning times, disregard of contractud lead
times and poor alocation of resources hamper the deployment of competitors
networks. Moreover, even as the shortage of space depends on, and islargely within
the control of DTAG'sred edtate subsidiary, the DTAG wants to impose increasingly
gtringent forecasting requirements for spaces on competitors.

I nter connection: Invirtudly dl ingances, competitive carriers must rely on
interconnection by DTAG to reach German end-users. In its 2000 National Trade
Estimate Report on Foreign Trade Barriers, the USTR sated that: "The competitors
to DTAG operated in considerable contractua uncertainty throughout 1999, after
DTAG cancelled existing interconnection agreements in December 1999” (at p. 119).
This Stuation of uncertainty has worsened. One of the main reasons for the continuous
struggle on interconnection issues between DTAG and its competitors in Germany (with
dozens of complaints filed every year with the RegTP) isthefact that DTAG ill
dictates unilaterdly the rules and conditions for interconnection. For many U.S.



comptitive carriers seeking to do businessin Germany, the interconnection difficulties
arereaching

the boiling point. Serious backlogs remain for obtaining points of interconnection for
competitors from DTAG, particularly in bottleneck metropolitan aress. Further,
additional ddaysresult from DTAG's ddiberate Strategy of retiring relevant technical
personnel and of outsourcing the provisioning of interconnection services to sub-
contractors who are not familiar with DTAG's network. Last fal, RegTP negotiated,
rather than imposed on DTAG, a new interconnection regime with network-el ement-
based charges. This new regime was scheduled to be implemented by mid 2001, asa
result of an exhausting proceeding between the competitors, DTAG and RegTP. Itis
now put on hold by the German courts for mere procedura reasons, due to a lawsuit
filed by DTAG. Consequently, competitive carriers cannot efficiently plan when
interconnection and the ensuing number of lines will become available a a certain point
of interconnection and & which rates,

Internet Pricing: CompTé isaso concerned about DTAG' s anti-competitive
practice of providing retail flat rate Internet access that cannot be duplicated by any of
its competitors, since no competitor’'s network equasthat of DTAG. Although DTAG
offered aflat rate to consumers as of last summer, it only recently has been required by
RegTP to offer awholesde rate to Internet service providers and competitive carriers.
The Reference Paper requires RegTP to maintain “ gppropriate measures’ to prevent a
dominant carrier from engaging in anti-competitive practices. RegTP s action, however,
fdls short of ensuring that DTAG provides awholesale rate which dlows for
competition.

Lack of Transparency in Appellate Proceedings: CompTd isdso
concerned about the lack of trangparency in current German appeals court processes
governing interconnection terms and conditionswith DTAG. Only DTAG, asingle
competitor to DTAG, and the RegTP are permitted to participate in the appdllate
process, which will determine the interconnection terms and conditions that will, asa
practica matter, govern dl competitors dedingswith DTAG. Thislack of trangparency
may be particularly harmful in this context, but is troublesome as a generd meatter,
regardiess of the particular issue a hand.

In August 2000, RegTP made a decision regarding the interconnection rates
and related terms and conditions to gpply with respect to Mannesmann Arcor for the 2-
year period from June 2001. The decison was based on an interconnection order
proceeding initiated by Mannesmann Arcor. These proceedings allowed representatives
from other operators to participate, many of whom participated actively. The outcome
of these proceedings was expected to help determine the terms of interconnection
availableto dl partiesin the market from June 2001. The RegTP's decision, which
replaced interconnection charges derived from retail pricing structures with charges
derived from network elements consumed, and introduced aform of forward looking
long run incrementa cost pricing, was widdly welcomed by competitors within the
German market.



DTAG is, under German law, entitled to challenge the decision of the RegTP. It
chose to do so, and obtained an interim stay on December 19, 2000 from an
Adminigrative Court of Appealsin Cologne pending afull hearing in the proceeding,
which is expected before June of 2001. RegTP has subsequently gppeded the initia
decision of the RegTP Cologne Court and a hearing in this gpped is expected in
February or March before the Administrative Court of Appealsin Minger.

CompTd does not take issue with the substance of the RegTP decision, or
DTAG'sright to gpped decisons made by the RegTP. CompTé has found, however,
that the effect of any gpped of a RegTP decison in Germany isto immediately diminate
any trangparency from the action. CompTd 's member companies have direct,
legitimate interests in the future terms of interconnection in Germany, but they are denied
any opportunity to participate in the subgtantive debate, which will now determine what
those terms are. The outcome of these apped proceedings will determine the
interconnection arrangements for al operators in Germany after June 2001.

Specificaly, no other companies may become parties to the hearing of DTAG's
gpped, or chalenge the initid suspensory decision of December 2000. Only
Mannesmann Arcor, DTAG and RegTP are entitled to participate in the proceedings.
This factor means that other companies have no opportunity to receive papers that
might alow them to assess or understand DTAG's objections to the RegTP's decision,
or RegTP's response. Exigting interconnection arrangements expire in June 2001, but
CompTéd's members are afforded no vishility of the proceedings that will determine
subsequent arrangements.

Indeed, the only way in which CompTd's members could gain accessto the
courts would be to initiate a separate proceeding. Thiswould require DTAG to offer a
new contract proposa to the company, and obtain rgection and referral to the RegTP
for adjudication. DTAG or the company would then gpped the resulting decison to the
courts. This process could not be accomplished before the current court proceedings
expire.

CompTd urgesthe U.S. Government to engage the German Government
regarding ways in which this process could become trangparent, in this matter and in
future apped processes, S0 that dl competitors will be afforded an opportunity to
participate in any proceeding that will have a direct and substantia impact on ther
business plans.

M exico

Over the pagt three years, the U.S. Government has encouraged Mexico to
make red changesin its telecommunications regulatory regime to bring it into conformity
with its WTO commitments for basic telecommunications services. Unfortunately,
despite promises of rea change, no rea advances have been made. Thishasled USTR



to take formd action under the WTO dispute settlement procedures. Specificdly,
USTR has held two sets of consultations with the Mexican Government and has
formally requested aWTO pandl.

These USTR actions are the result of trade barriersin severa specific areas of
Mexico' s tedlecommunications market:

Domestic Interconnection: Pursuant to the Reference Paper, Mexico is
obligated to ensure timely, non-discriminatory, and cost-based interconnection with
Tdmex at any technicdly feasible point in its network. For interconnection of domestic
long distance cdlsto Telmex’s network in a city where a new competitive carrier has a
network, Telmex had charged that competitive carrier arate that exceeds three cents
per minute, without cost-judtification. Recently, the Mexican Government lowered on-
net interconnection to a base rate of 1.25 centgminute, which was a positive step.
Although this base rate now appearsto be effective in Mexico, Telmex has gppeded
this decison in the Mexican courts, where the caseis pending. Thus, thereisno
guarantee that the base rate of 1.25 cents/minute will be affirmed on gpped. For
interconnection of domestic long distance calsto Tdmex’'s network in acity wherea
new competitive carrier does not have a network, however, Telmex charges that
compstitive carrier a“resd€’ tariff rate that is greater than 9 cents per minute, without
cog judification. Similar regiond interconnection is routingly available in competitive
countries for 2 to 3 cents per minute.

International Inter connection: Mexico's commitment under the Reference
Paper to provide cost-based interconnection aso gpplies to the internationd traffic
exchanged between U.S. and Mexican carriers. The current cross-border
interconnection rate charged by Telmex is nearly five times higher than the cost-based
rate routingly available in competitive countries of around 4 cents per minute. The
Mexican Government has implemented regulations that permit Telmex done to negatiate
these cross-border settlement rates, without participation by its competitors in Mexico.

Anti-Competitive Practices: Mexico hasfailed to implement and enforce its
rules and regulations that would prevent Telmex from acting on an anti-competitive
bas's, as required by Mexico's commitments under the Reference Paper. Telmex has
denied competitors phone lines needed to provide service, priced its own services at
predatory rates, refused to allow other carriersto interconnect to its network, and
withheld feesit owes competitors. Mexico has recently released new rulesto regulate
Telmex that could possibly address these types of violations. Unfortunately, these
regulations are generdly the same as rules that are dready in place, and they provide no
new method of enforcement, which isthe key to ensuring that Telmex does not act anti-
compstitively. Furthermore, Telmex has appeded these new rulesin the Mexico courts,
further delaying their implementation.

South Africa



Tedecommunications Facilitiesfor VANS: South Africa committed to open
its market for value-added network services (“VANS’) under the GATS. VANS
suppliers must obtain leased circuits from Telkom SA to provide their services. In mid-
1999, Telkom SA began to deny access to the telecommunications facilities for
competitors, dthough Telkom SA continued to provide those facilitiesto its own VANS
services, in violation of South Africals WTO commitments under:

GATS Article VIII, which prevents amonopoly supplier such as Telkom from
acting in amanner inconsgtent with South Africas obligations or from abusing
its monopoly pogition when competing in the supply of aservice outside the
scope of its monopoly rights;

GATS Articles XVI and XVII, which mandate market access and nationa
treatment for VANS services, and

The GATS Annex on Telecommunications, which requires that VANS
suppliers receive "access to and use of public telecommunications transport
networks and services on reasonable and non-discriminatory terms and
conditions.

In Augugt, Telkom SA darted provisioning telecommunications facilities to one
U.S. company, AT& T, but other companies have not received their requested lines.
Also, Telkom SA has since filed a complaint with the Independent Communications
Authority of South Africa (“ICASA”), fdsdy dleging that AT& T was using these
facilities to provide services outsde the scope of itsVANS licenses. AT&T rgects
these dlegations. Furthermore, Telkom SA recently stopped provisoning facilitiesto
AT&T aswdl.

Telkom SA’s blatant abuse of its power and its arbitrary and unfounded
position not to provision circuits to the VANS suppliers continues to foreclose effective
competition in the value added services marketplace. CompTéd therefore urges the
U.S. Government to work aggressively with the South African Government to open this
market for competition under its WTO commitments.

Draft Owner ship Regulations: On October 11, 2000, ICASA issued severd
notices regarding draft regulations for VANS. Notice 4041 of 2000 proposes to
require that VANS licensees shdl be at least 15% owned by higtoricaly disadvantaged
persons, who are persons discriminated against during the years of apartheid.
Notwithstanding the South African Government’ s wish to promote the interests of such
disadvantaged persons, the regulation, if adopted, would have serious repercussions for
South Africa

As noted by the United States Government in its recently filed comments on



Notice 4041:

The United States recognizes that the South African government may
legitimately wish to promote the interests of such disadvantaged persons. . .
. We bdieve, however, that attempting to achieve such goas through
limitations on foreign ownership of VANS licensees has sgnificant
drawbacks and may violate South Africas international commitments....
Such alimitation could have a chilling effect on the willingness of foreign
investors to invest in South Africaat atime when such investment is
needed. . . . It would also seem unfairly to pendize those foreign entities
that have aready invested in VANS operations in that it would appear to
force such investors to divest 15 per cent of their investment gpparently
without compensation. Finally, the proposed regulation would appear to
be inconsstent with South Africa's commitments under the WTO GATS
agreement.

GATS Artide XVI prohibits WTO Members from maintaining an unscheduled
limitation on the participation of foreign capitd. Also, GATS Article XVII requires
Members to provide no less favorable treatment to services and service suppliers of
other Members. By setting aside 15 percent of VANS companies to be held by South
Africanswho were historicaly disadvantaged, South Africais limiting foreign ownership
to 85 percent, but has scheduled no such limitation or horizontal exception in its GATS
commitments.

CompTé concurs with the United States Government’s comments and is
hopeful that the effect of these comments, and othersfiled directly with ICASA by
individua companies, will result in ICASA withdrawing the proposed regulation and
seeking other ways to involve historically disadvantaged personsin South Africas
information technology sector.

Japan

Japan has made significant market opening commitments as part of the WTO's
Basic Telecommunications Agreement. These commitmentsincluded certain
regulatory principles incorporated in the Reference Paper.

CompTe members greetly appreciate the USTR’s effortsin Jgpan, including
specifically the MPT’ s Long Run Incremental Cost (“LRIC”) modd negotiated
between the MPT and the USTR for implementation in 2000. CompTel remains
concerned, however, about the failure of the MPT to dlow fair competition within the
Japanese tedecommunications market through lack of regulation for NTT Group
members, lack of an independent regulator and trangparency, high interconnect charges,
and unbundling the loca loop/local accessrights of way issues.



Lack of Regulation of NTT Group Members: In 1999, the Ministry of
Posts and Telecommunications (“MPT”) oversaw a process that resulted in Nippon
Telegraph and Telephone (“NTT”) being split into 5 companies - a parent holding
company, NTT East, NTT West (both loca service telecommunications companies),
NTT DoCoMo (mohile) and NTT Communications (domestic long distance, Internet
and internationd service). NTT East and West are designated carriers that have their
tariffs subject to MPT approval. NTT DoCoMo and NTT Communications are
permitted by MPT to enter new markets without regulatory control.

The MPT does not regulate NTT Group members as dominant carriers,
dthough NTT East and West jointly control more than 90% of Japan’s subscriber lines.
NTT Communications has 41% of the combined long disancef/internationd market, plus
approximately 55% of Internet access subscriber lines. NTT DoCoMo has a 59%
market sharein mobile. Nonetheless, the MPT argues that DoCoMo and NTT Coms
are separate from NTT and should therefore not be regulated like the rest of NTT.

The MPT must establish aclear and detailed regulatory environment. Such
guidelines must regulate how the NTT companies trade amongst themsdaves and with
competitors. These guiddines must be sufficiently detailed (e.g., on cross-subsidy, on
tests for predatory pricing, on transparency of accounts, on misuse of customer
information, on dominant carriers) and published by the MPT.

Lack of an Independent Regulator: To date, Japan has not created an
independent regulatory authority. Paragraph 5 of the Reference Paper states that the
regulatory body must be "separate from, and not accountable to, any supplier of basic
telecommunications services” The Government of Japan continues to own a Sgnificant
gakein NTT, the former monopoly. At the sametime, the Ministry of Posts and
Tedecommunication, now combined into a"super” Minigtry of Public Managemernt,
Home Affairs, Posts and Telecommunications, is a congtituent element of that
government. Y et it exercises regulatory control over NTT. Thefact that the Minigtry of
Finance is technicaly separate from the Ministry of Public Management, Home Affairs,
Pogts and Telecommunications does not satisfy the "separation” or non-accountability
criteria of the Reference Paper.

Furthermore, Paragraph 5 of the Reference Paper requires that the decisions
and procedures of the regulator must be "impartia with respect to al market
participants.” The Minigry regularly favors NTT in its decison-making process, thus
violating its WTO obligations. For example, in the discussons on interconnection and
the introduction of LRIC pricing, the Ministry consistently argued thet it could not
impose requirements on NTT that would hurt NTT's profits or management. There was
no consderation in those discussons of the harm done to competitive carriers financid
conditions as aresult of the high interconnection charges.

Thislack of separation between the regulator and the operator and the biasin



favor of NTT isevident from NTT's practice of sending its employees to the Minigtry to
work for afew years and then bringing those employees back to NTT. These NTT
employess work at the Ministry without identifying their status. They are not recused
from participation in actions concerning NTT. Moreover, while & the Minigtry, the
NTT employees have the opportunity to view confidentid filings from other carriers and
can pass theinformation back to NTT. In addition, many Minigtry officids "retire" to
officid postionsat NTT, notably its board of directors. To facilitate this practice, the
Minigry islikdly to favor NTT inits decisons and the former Minigry officids certainly
have access to their former colleagues and persuasive powers on behdf of NTT far in
excess of any access or persuasiveness of employees or board members of the
competitive carriers.

Findly, a present, there is no publication of MPT ddliberations, no requirement
for public consultations, limited and untimely accessto MPT data and no right of gpped
from MPT decisons. When the MPT does hear public comments, it typically setsvery
short timeframes for filing comments and does not disclose why it accepts or rgjects
public comments. The process must become fairer, more transparent and subject to

appedl.

Excessively High Interconnect Chargesfrom NTT to Japanese
Carriers. The Reference Paper and the May 1998 U.S. - Japan Deregulation Joint
Statement require that interconnection be available a "cogt-oriented” rates. The
Reference Paper aso requires that measures be taken to prevent suppliers from
engaging in anti-competitive practices, such as cross-subsidization. LRIC moddingisa
key method used by regulators throughout the world to ensure that interconnection rates
charged by the incumbent operator are "cost-oriented.” Cost-oriented rates ensure that
customers benefit from lower rates, more service options, and innovationsin services
and technologies.

Although CompTd endorses the work of the LRIC Mode Review Working
Group in developing an gppropriate LRIC model, CompTd is concerned that the work
will not result in atrue LRIC computation that complies with Japan's obligation to
ensure cost-oriented rates. For example, CompTe is concerned that the Working
Group is not addressing adequately the improper inclusion of non-traffic sengtive cogs
that are more appropriately attributed to the provision of access lines rather than the
trangport and termination of traffic. Due to the ingppropriate incluson of non-traffic
sengitive cogts, the LRIC mode will cause NTT's interconnection rates to be
sgnificantly higher than comparable rates in the United States and Europe. Without a
meaningful reduction in interconnection charges and efforts to ensure unbundling of locd
loops, competitive carriers will have little success in challenging the dominant market
position of NTT, thus stifling competitive entry to the Japanese market and preventing
Japanese consumers from regping the benefits of a fully competitive telecommunications
marketplace. Thereis aso evidence that the fixed to mobile termination rates are high.



To ensure competition, MPT must effectively regulate NTT DoCoMo as a dominant
carrier.

L ocal Access/Rightsof Way: Japan isviolating Paragraph 6 of the
Reference Paper, which requires procedures for the allocation of scarce resources,
such asrights of way, to be carried out "in an objective, timely, transparent and non-
discriminatory manner.” This obligation goes both to resources owned directly by the
Government of Japan or its municipdities and prefectures and by companies regulated
by Jgpan, whether or not Government-owned. Japan is not fulfilling its obligation under
Paragraph 6 with respect to dlocation of rights of way both on a Government level and
company level. Thereislittle trangparency on the municipa or prefecture level asto
how rights of way are alocated and the municipdities and prefectures favor the
incumbent. NTT also has not provided trangparency in the procedures necessary to
obtain accessto NTT ducts and conduits. In both cases, whatever procedures exist are
certainly not imely.

Asone example of the lack of trangparency, NTT refused to provide one of
CompTd's members with a breakdown of the costs involved in surveying portions of
the NTT conduits to determine whether there was space available for use.  Asaresult,
it was impossible to judge whether the price NTT quoted was reasonable or not.

Discriminatory Treatment of DSL Providers: Additiondly, thelack of
transparency, when combined with the effective lack of an independent regulatory
authority, makesit difficult to determine whether new entrants that make use of
unbundled loca loops are receiving non-discriminatory treatment as required by the
Reference Paper. Commercid Digital Subscriber Line (*“DSL”) service has only just
begun, after “graduating” from an extended trid bass. NTT isbeginning itsown
Asymmetric Digital Subscriber Line (*ADSL”) offerings. It is proving difficult for at
least one CompTe member to determine whether it is receiving non-discriminatory
treatment with regard to the terms, conditions and rates of inputs essential to DSL
service: loops, collocation, transport and OSS. Moreover, it gppears asthough NTT is
wrongfully withholding key technica specifications from equipment manufacturers that
would alow competitors to obtain timely access to approved equipment in order to
provide DSL service over the 10 million Integrated Services Digital Network (“ISDN”)
lines that are currently in use throughout Japan.

Unnecessary and Burdensome Licensing Conditions: Article VI of the
GATS daesthat licensng conditions should be no more burdensome than necessary in
order to ensure the quality of service. CompTd's members are concerned about the
unnecessary and burdensome distinction made between Type | (facility-based) and
Type Il (non-facility-based) licenses. Many new entrants operate under both types of
licenses, and yet those businesses must be kept separate (i.e., aType | carrier may not



resdl ancther'sfacilities), notwithstanding the efficiencies that may be gained by
dreamlined activities. Thisdigtinction hinders the ability of new entrant carriersto roll
out networks quickly and chegply by erecting artificid barriers. The Ministry should
thus abolish this archaic digtinction.

Taiwan

In 1998, Taiwan entered into a written agreement with the United States setting
out the market access terms under which the United States would support Taiwan's
accession to the WTO. This agreement, the U.S-Taiwan 1998 Accession Protocol,
commits Taiwan to open its telecommunications services market to foreign investors as
of July 1, 2001, subject only to certain caps on foreign ownership. The Protocol does
not limit the number of licenseesin any market, nor does it contain any other access
limitations or conditions on entry.

Restrictive Licensing Conditions: CompTd findsit very frustrating thet it
could take last year's 1377 report on Tawan's fixed wireline regulations and resubmit it.
Tawan has taken no steps to reconcile the incons stent aspects of those regulations with
its commitments under the Protocol. With just sx months to go before the
telecommunications services market isto be opened to dl new entrants, the regulaions
requiring an extraordinary investment of $1.2 billion in the Taiwan market and a build-
out of one million exchange lines, 150,000 of which must be ingtdled prior to any
sarvice offering, remain in effect.

AsCompTd dated inits 1377 submisson last year, these operationd
"conditions are a Sgnificant restriction on market access, de facto limiting entry to only
one or two additiona providers." The conditions erect a barrier to entry for carriers
that wish to serve the data or Internet service markets -- abarrier that Taiwan should
have scheduled if it wished to maintain. Taiwan'sfailure to schedule any numerica
limitations on the number of service suppliers or any restrictions on the type of services
that could be provided means that Taiwan cannot maintain these capitalization and
buildout requirements.

Sincethelast 1377 review, Tawan has adopted submarine cable regulations,
which are equaly problematic, violating Tawan's Protocol commitments. An
internationd cable system entails building gateways, terredtrid links from the gateways
to the cable landing station (and possibly a separate shore landing Site), then a
submarine cable from the landing station to internationa destinations. As adopted, the
regulations regtrict the network development of new entrants, restricting them to one
gateway per cable landing tation, prohibiting construction of backhaul facilities from the
cable landing gtation, limiting interconnection to a point determined by the incumbent
fixed wireline operators and limiting sale of capacity to Type | operators, thereby



prohibiting sae of capacity directly to Internet Service Providers (“1SPs’).

These redtrictions violate Taiwan's commitments in a number of ways. Fird,
under the Reference Paper, the provisons of which Taiwan adopted as additiond
commitments, interconnection must be made available, upon request " pointsin
addition to the network termination points offered to the mgority of users”" Fixing
interconnection at a point determined by the incumbent operator violates this obligation.
Second, Article VI of the GATS, which establishes the rules underlying the
commitmentsin the Protocol, requires that licensing regulations be "based on objective
and transparent criteria, such as competence and the ability to supply the services,” "not
more burdensome than necessary to ensure the quadlity of the service' and "not in
themsalves aredriction on the supply of the service™ Limitations on the number of
gateways, the customers and the type of facilities that can be constructed do not meet
these criteria. Moreover, when Taiwan and the United States executed the Protocol in
1998, these licensing criteria could not have been foreseen.

Lack of Transparency: Under Paragraph 4 of the Reference Paper, Tawan
must make “publicly avallable’ “dl licenang criteriaand the period of time normaly
required to reach a decison concerning an gpplication for alicense” aswell as“the
terms and conditions of individual licenses” Nevertheless, Taiwan has falled to make
publicly available two sets of regulations and licenaing criteriareferenced in its
Regulations Governing Fixed Telecommunications Businesses: (1) “Regulations of
Permission on Ddlinegtion of Course for Laying, Maintaining, or Modifying Submarine
Cables or Pipdines on the Continental Shelf of the Republic of China’ as described in
Article 12-2, and (2) “itemsfor ingpection and the criteriafor certification” necessary
for aConcesson License for an Internationa Submarine Cable Leased Circuit
Business, asdescribed in Article 23-2. Taiwan thereby violates its transparency
obligations under the Reference Paper.

Tawan mugt move immediately to bring its fixed wirdline and submarine cable
regulaions into compliance with its commitments under the Protocol. In order to have
new fixed wirdline licensesissued and effective as of July 1, 2001, when the market
access commitments come into effect, Taiwan must commence anew domestic fixed
wirdine licenang round immediately. Although Taiwan has established atask force to
review the fixed wirdine and submarine cable regulaions, it is moving too dowly to
permit entry -- actual service provison -- on that date. To meet the deadline, the task
force must immediately recommend, and the Ministry adopt, eimination of the
operationd regtrictions in the fixed wirdline and submarine cable regulaions.

Given the critical importance of internationa bandwidth to the development of
an Internet-based economy, the remova of the WTO-incons stent restrictions and the
issuance of licenses to commence servicein July will sgnd to potentia investors that
Taiwan has reformed its telecommunications sector. Adherence to its Protocol



commitments will sour investor confidence and enable Taiwan to become the
communications hub it seeksto be.

In our submission last year, CompTd noted that Ambassador Richard Fisher,
the former U.S. Deputy Trade Representative, had written to the Government of
Taiwan in July 1999, pointing out the inconsstencies of the fixed wirdine licensing
regime with its commitments.  We respectfully urged USTR to follow up on thet |etter.
A year later, CompTd again requests that USTR take action to ensure that Taiwan fulfill
its Protocol commitments. This year our request is more urgent, as the date for market
access fast approaches.

Conclusion

For the reasons described above, CompTe urges the U.S. Government to
work aggressively with the Governments of Germany, Mexico, South Africa, Japan and
Tawan to open their markets for competition, in accordance with their respective
commitments

Sincerdly,

Caral Ann Bischoff
Executive Vice Presdent &
Generd Counsd



